Interim HE sector-specific guidance on the vetting and barring scheme: changes in force from 12 October 2009
1
Introduction
1.1
This is interim guidance for HEIs (as defined in Annex A) on the 12 October 2009 stage of implementation of the Vetting and Barring Scheme (VBS).  It anticipates and supplements:

· the publication of the Home Office’s generic guidance on the VBS, in October 2009
· the publication of further sector-specific guidance for HEIs on the next stages of implementation of the scheme in 2010, when those who work with the vulnerable groups will be required over a 5 year phasing-in period to register with the Independent Safeguarding Authority 
1.2
This guidance note should be read alongside material on the Independent Safeguarding Authority (ISA) website (at http://www.isa-gov.org/), which describe the changes in force from 12 October, namely: 

· the ISA’s role in barring unsuitable people from regulated activity with children or vulnerable adults.  These two new barred lists will replace the List 99, POCA and POVA lists.  There is a new criminal offence of knowingly employing a barred person in regulated activity.
· the definition of regulated activity with children or vulnerable adults (summary at Annex B)
· the duty on those who employ people to work (or volunteer) in regulated activity to refer any unsuitable people, whom they have removed from regulated activity, to the ISA.  There is a new criminal offence of failing to carry out the duty to refer.
2
Coverage of the scheme
2.1
Regulated activity is likely to take place in relation to HE in the following circumstances:

· some students on placements in workplaces arranged by HEIs will carry out regulated activity

· The VBS will affect staff who undertake regulated activity with students who are under the age of 18

· HEI staff or students may interact with children in carrying out paid or voluntary outreach work with schools 


· HEI staff or students may interact with the vulnerable groups through their academic research.


· Some HEI staff working in HEI health centres or learning support units may work with vulnerable adults

· The VBS will affect members of governing bodies of HEIs, to the extent that HEIs educate students under the age of 18.


· The VBS may affect HEI staff who have contact with work experience students. 

2.2
HEIs will doubtless already be safe employers and obtain CRB checks where appropriate.  From 12 October employers will be entitled to ask for enhanced CRB disclosures with a barred list check for all who work in regulated activity.  However there is no new duty to obtain CRB checks on existing staff or students as of 12 October, and the criminal offence of using a barred person only applies if the employer knows or has reason to believe the person is barred.  
 

2.3
The following notes give further details on scheme coverage.
Students who will have placements in regulated activity
2.4
At present HEIs obtain CRB disclosures on students for whom they arrange placements in work settings with the vulnerable groups, for example as part of courses leading to employment as teachers, social workers, youth workers, counsellors, and doctors and in professions allied to medicine.  Such placements will entail regulated activity.  For students starting their courses before November 2010, there are no new requirements, and HEIs should continue to obtain CRB disclosures in the same way as at present.  Such disclosures should include barred list checks in relation to children and/or vulnerable adults, as appropriate.  Further guidance will set out ISA registration arrangements for students starting courses after November 2010.
Students under the age of 18
2.5
There are no new requirements on HEIs from 12 October 2009 to check those teaching students under the age of 18.  Existing good practice should continue to apply.  Further guidance will describe disapplications from the requirement for ISA registration in respect of the provision of HE to students under the age of 18.
Outreach

2.6
If a member of staff has a responsibility for outreach that requires him or her to visit schools on a frequent or intensive basis, he or she will need to be ISA-registered, from November 2010, in accordance with the phasing-in arrangements .  Similarly students will need to be ISA-registered if they carry out outreach work or other volunteering activities with the vulnerable groups.  If the HEI arranges the activities, it should facilitate the students’ ISA-registration applications.  However there is no need to make new checks as of October 2009.
Academic research

2.7
An interview with a child, or an experiment to test a child’s response to some stimulus, outside a school setting, is not in itself regulated activity.  If there is a carer present, the academic is not providing care or supervision and is not therefore carrying out regulated activity.  Research with a sick or disabled adult is only regulated activity if there is treatment, care, supervision, assistance or advice relating to the sickness or disability: if the researcher was a health professional, he or she would carry out regulated activity anyway.  From November 2010, if regulated activity took place during research with the vulnerable groups, then the academics should be ISA-registered.  
Health centres / learning support units
2.8
Any HEI staff whose main function is to treat or care for students with disabilities or who require treatment will need to be ISA-registered from November 2010, subject to the phasing strategy.  However HEI staff who deal with students generally will not need to be ISA-registered in order to interact with students who are disabled or sick.  It is only dedicated carers or treatment providers who will need to be ISA-registered.  HEI staff who are designated first aiders as part of a broader job will not need to be ISA-registered.  

Governing bodies of HEIs

2.9
HEIs which have students aged under 18, or which run outreach activities in which staff work with children, will be caught by the definition of a “children’s charity” within the Safeguarding Vulnerable Groups Act 2006.  Although HEI governors would fall within the definition of children’s charity trustees (and therefore in regulated activity), the way the Act applies to ‘office holders’ is flexible, and the only mandatory requirement is that no one who is barred may hold such a position: if they do, they commit a criminal offence.  There will be no mandatory ISA-registration or checks. 
Work experience
2.10
In the case of work experience students aged under 16 at HEIs whose placement is organised by a school or local authority, the school or local authority should satisfy itself as to the safeguarding arrangements at the HEI.  This may result in an HEI being asked to check certain staff with responsibility for work experience students.  There will be no blanket requirement for staff who come into contact with such students to be ISA-registered from November 2010.  There will be separate sector-specific guidance in relation to young people in the workplace.

Other coverage questions

2.11
Students aged 18 or over who live and work alongside students aged under 18: the scheme does not apply.  The ‘peer exemption’ applies to students aged 18 or over and they will not carry out regulated activity if they help younger students.  HEIs will need to apply existing safeguarding arrangements in respect of students posing a risk to each other. 

2.12
Porters/security guards in halls of residence or other HE premises: if care or supervision of students is not in their role description, they are not carrying out regulated activity and the scheme will not apply.  Deterrence of intruders, protection of property and portering are unlikely to constitute care or supervision of those authorised to be in the premises.  
3
Duty to refer
3.1
HEIs are already subject to a duty to refer student teachers and others working in the education of children to the List 99 scheme if they become aware that the criteria for barring on List 99 may be met.  From 12 October 2009 the duty to refer in respect of all regulated activity will come into force.  Referrals should be made on a form which may be downloaded from the ISA website.  

3.2
The duty to refer is a clear duty which is triggered when an HEI thinks that an individual has caused harm or poses a risk of harm to the relevant vulnerable group, and has removed the individual from the workplace, or would or might have removed him/her if the individual has already left.  Once an HEI has reached this stage, the duty to refer is absolute, and overrides any concerns about data protection.

3.3
In order to reach this stage, an HEI will have implemented its internal disciplinary processes for staff or students as appropriate.  HEIs may wish to review those procedures as they affect staff or students who carry out regulated activity, and insert in them the point at which the duty to refer is triggered.
3.4
With effect from 12 October 2009, there is a criminal offence of failing to carry out the duty to refer if an HEI has concluded that someone has caused harm or poses a risk of harm on the basis of relevant HR or disciplinary procedures.  The offence may be committed by a body corporate as a regulated activity provider, an officer of the body, or a person acting on behalf of a regulated activity provider.  

3.5
If an HEI or the Office of the Independent Adjudicator finds that an HEI has made an error in its procedures after the HEI has carried out its duty to refer, then the HEI should notify the ISA accordingly.  If the error was technical, the referral might still have been correct and the ISA might have barred the individual.  HEIs should not wait to see if there is an internal appeal or if the OIA is called in before they make a referral.  They must refer on the basis of the conclusion that they reach in good faith.
3.6
HEIs may make a referral to the ISA before the duty to refer is triggered.  They may do this if, for example, an allegation cannot be substantiated, or if an allegation is substantiated but is judged to warrant a warning rather than dismissal or removal from regulated activity.  However HEIs should not make a referral before they have established whether an allegation is unfounded or malicious.  HEIs will want to involve the police or children’s services as appropriate.  The Local Authority Designated Officer (LADO) in children’s services is in a good position to advise as to whether a referral would be appropriate.  If relevant behaviour by a student takes place at a workplace setting such school, investigation and action, including referral to the ISA, is likely to be led by the school and the LADO.   
3.7
When considering whether to refer someone to the ISA, an HEI should consider whether the behaviour in question could have occurred in any form of regulated activity with the vulnerable group in question, and therefore indicated a risk to any member of the vulnerable group.  If the behaviour was the result of a lack of professional insight, or could not have occurred in a less intellectually demanding form of regulated activity, or would best be described as a breach of confidence, it might be a fitness to practise matter for a regulatory body rather than a matter for the ISA.  If an HEI considered that it was under a duty to refer someone to both the ISA and a regulatory body, it should indicate in each referral that it has also referred the matter to the other organisation.  This will help the ISA and the regulatory body to coordinate with each other.
4
Implications of a barring decision

4.1
If a student training for work in regulated activity is barred, the HEI is justified in removing the student from that course.  Any action to expel the student from the HEI would depend on whether the student’s behaviour had breached the HEI’s internal rules and/or whether the student could transfer to some other course.
4.2
If a member of an HEI’s staff is barred, he or she must be removed from regulated activity.  If other suitable work was available within the HEI and the terms of the contract of employment allowed the person to transfer, barring would not in itself be grounds for dismissal.  If an HEI considered that some categories of work that are not regulated activity would not be suitable for a barred person, it would be open to it to review its contract of employment in relation to such work.  If an HEI’s terms and conditions preclude the employment of those who have committed certain criminal offences, or require the dismissal of existing staff who fail to notify it when they commit an offence, it may be breaches of such conditions that lead to the dismissal of barred members of staff rather than the bar itself.  

DCSF
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Annex A
The definition of HEI in s140 of the Education Act 2002 is: 

“higher education institution” means an institution which—
(a)     is within the higher education sector, and
(b)     receives financial support under section 65 of the Further and Higher Education Act 1992 (c 13) (administration of funds by higher education funding councils).
Institutions within the 'higher education sector' are defined in s91 of the Further and Higher Education Act 1992:
(5)     References to institutions within the higher education sector are to—
(a)     universities receiving financial support under section 65 of this Act,
(b)     institutions conducted by higher education corporations, and
(c)     designated institutions for the purposes of Part II of this Act (defined in section 72(3) of this Act), [which takes us to s129 of the Education Reform Act which enables the SoS to designate HEIs with a full-time equivalent enrolment number for courses of HE which exceeds 55 per cent of its total full-time equivalent enrolment number plus those run by successor companies as eligible to receive support from HEFCE]. 

and references to institutions outside the higher education sector are to be read accordingly.
Section 65 of the Further and Higher Education Act 1992 also defines HEI:
(5)     In this section and section 66 of this Act “higher education institution” means a university, an institution conducted by a higher education corporation or a designated institution.

 

Section 11 of the Higher Education Act 2004 is a wider definition and states that:
 

11 Qualifying institutions

In this Part “qualifying institution” means any of the following institutions in England or Wales—

(a)     a university (whether or not receiving financial support under section 65 of the 1992 Act) [so covers privately funded universities] whose entitlement to grant awards is conferred or confirmed by—

(i)     an Act of Parliament,

(ii)     a Royal Charter, or

(iii)     an order under section 76 of the 1992 Act;

(b)     a constituent college, school or hall or other institution of a university falling within paragraph (a);

(c)     an institution conducted by a higher education corporation;

(d)     a designated institution, as defined by section 72(3) of the 1992 Act.











Annex B

Regulated activity


At the core of the Vetting and Barring Scheme is a concept known as regulated activity. Of the estimated 11.3million people due to fall within the scope of the Scheme, 10.8 million will be in regulated activity. The Safeguarding Vulnerable Groups Act 2006 states that a person is engaging in regulated activity if, on a frequent or intensive basis, they are either carrying out a specified type of work with children or vulnerable adults, or any form of work that takes place in a specified location. Frequent is defined as once a month or more on an ongoing basis and intensive as three or more times within a thirty day period, or overnight (between 2am and 6am). 

The activities with children or vulnerable adults that qualify as regulated activity are any forms of teaching, training or instruction; care or supervision; advice or guidance; treatment or therapy; moderating an internet chat room aimed at children or vulnerable adults; or certain forms of transport.

The specified places within which all work is regulated activity are: schools (including sixth-form colleges); nurseries; children’s hospitals; youth detention facilities; children’s homes; childcare facilities; and adult care homes. It is worth noting that everybody working in these locations on a frequent or intensive basis will be engaging in regulated activity.

Certain office holders also carry out regulated activity by virtue of their office.  These include trustees of children’s charities.
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